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1608.7.4 Interseetlng drifts: \lw'here one snow drift inttr)eCt$
anotner at an angle as depicted in Fi&ure 1608.7.4. t.1e maxi·
mum unit presl:~ ot' the dnft lOt"..u1 be taken as the greater of
rhe two individual drift.,. but not the sum ort.he lWO.

AOII" ''''.7.•INTERSECTING SNOW DRIftS

t60R.8 SUdina snow: Lowcrrool~ which ar~ locat~ below roofs
having a ~lupc ~fCaltr than 20 "e~ (0.35 rad) ~bllU be de·
si,ncd ~or un inc:reuc in drift heid1( 0(0.4 hoi" pro\'ided that the
(ocal drIft l'un:hlll'le (hJ ... O..s hi) ~hall not exceed lhe height of
lhe roofabo\'c the unifonn :uww deprt: (h •• (.) (sec Figure 1608.8
far dcpictiun uf h1ud h). Sbdina linow WlaJl noc be considered
w~ the: lOYloer roof is horizont~lly separnted from the Maher
roof by a distance (Sl ~reater lh~n the difference in height
be~een the upper lllld lowerroo(~(h,) or 20 feet (6096 mm) (sec
Figure 1608.8).
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ADOmOHAL aURCHMGE DUE TO SUD1NQ SNOW

SECTION 1111.' WIND LOADS

~Uj09.1 Gen~: All buildlllp.@relC~aU\lCtllri>cnn.
poncr!tS. cladding IDd roof covcnnp ,hal deStined 10 rcaist

the preSSU~$ caused by wind in any direclion as provided for
f\emt\. or $hall comply willi Section 6 of ASC£ 7 lis. in
Chapcer 3'. Where the provisions of ASCE 7 tisted in Chapter
3S arc utiUz:d. the provisions of Sec:tlon J609.1.4 sbaJl apply.
The basic wind speed shall be determined In IICCOrdanc:e \\;tI,
Section 1609.3. The UpoIlft calClOry m:all be de&ermiDed in
accordance with Sel;uQI\ 1609.4. The imponaJlCO fa=or anclthe
minimum deliit' wind load shaJJ be determined in ICcardallce
with Sections 1609.S and 1609.6. Wind loDdlon the buildinl"
main windforce.resilOtins lI)'ltcm shall be determined in lIC4:Otd·
anee with Section 1609.7. Building cumponent and clldding
.....ind {ntJd.'1 llhall be ddcnnincd in accordance 'With StlCUOft
1609.8. Wind loads Clil StnlCt1l~ ()(~r 1har\ buildift&S WI1 be
delermined-in accordance with Section 1609.9. Roof overftmCS
sblll be designed for wind {rNlds in accordance with Section
1609.10. Radio and televisign JOwers ~hall be desipd for wind
londs in llCc01'dnnc:e with Section ~108.4. S~ c .Is. '}tQ'l\.~.1-

1609.1.1 Dtsip. promion UmhatioDlS:~ d~sign provi.
slons in Section 1609.0 are limited to buildinss or othL..,
strUCtures wlUch lila sited such that wind chllJ1nclins effects
or buffetins in the wake of upwind Obl\lructioM do not merit
3ltemati\'C ddign proccdllJl:S. The design provisions in lhis
sccrion $hall not be utiliUd tot the design of dome buil&ncs
orSb'UCtures. BUildincs and other StnlCCl,lres which areouuide
of the scope of the desip provisions of this sec:lion shall be
<i~ianed for wind loodt by art approved alternlltive dC5isn
procedure or the wind tunnel teo,! pmcedure in ASCE 71istcd
in Chapter 35.

1609.1.1 Wind loed.s durin. erection and (c)lWlnlcUoa
pbues: Adcquale tempot..ry bra4;ing ~aJl bo provided to
resist wind loading on strVClurai components And snuctunl
wembl:\aes durin; the erection Olnd conMlllctiClll pha.1U.

1609.1J OvenurniDlaud sUdlnl: The ovenurnina mOn1eM
due to ,,'ilfdl~ shall not exceed rwo-third$ ofthe detuloJ()QIi
scabilizinl moment unless the buiJdinS or strUcture it an­
chored. to ruin the excess moment. Where the tom! n:IIiImnS
fun:c due: LO (ricliun ill insufficic:nllO prevent ~li~inc.lftchar­

aae shall be provided to resist the excess slldine force.

1••1.4 'lJplft rall"ace: R()()f deck and fnmlln,lb.U be
anchored to lIUl'flOninS cmltnJetion and lhe lIupponiJlI can­
~lnIclicn. inc1udins the foundation, shWl be Imc:horcd when:
~ired LO n:N& lhe wind uplift lotld. A muimum or two­
thirds of the d,ad lnad shall be considered in detamininB the
reailltanl:e 101M uplift load. Uplift in excaa of me taea1
reduced d~tld lDadsshill be resisted by (oundlltioa oncborase.

1609,2 DtOnillollS:n.: following wun:ls and Ccnnll !dwIl. rurlb:
purposes of lhis I«tion ..nd 1.0\ U$Cd el~whcre in this '*have
the muninc.II shown herein.

Componeata ... dailldI..: Elements that ArC directl1 100000fti
by lhe wind ur It:Inster wind /OQds co ,he main wiftdforce­
resistina system.

Mala wj.dron:e-rabtiIIll)'ltem: An auemblu.e of major
stJuetural elcmcntl desipcd to provide support for compo­
nealts and dacldlnl And provide lateral stabUity for daI
building.
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where:
C, •
r =

THl80CA NAnONAL 8UILDING CDDE/'I DDI

1~7.S Raio loads: Rain loads utilized in the combination of
loads specified in Section l613.0 s!taU be calculated in lK:cord­
ance w"h Section 8 of ASCE i listed in Chapter 35. For roofs
wich a slope less than one·{ounh unit venital in 12 uniu hori­
zontal ('I.: 12). the desiln caltulations £haU include verification
of the prevention of pondln. instability in acc:ordance with
Section 8.4 of ASCE 7 listed in Chapter 33. Roofs with pro"j­
.iont for eonuol1cd draimifc dlall be deaiened in accordance
with Section 8.S of ASCE 7 li'ted an Chapter 35.

1607.6 Sptdal purpose roofs: Where o"upied for incidental
promenade ?urposes. roofs shall be desilned for a minimuln ltv/!
load of 60 pe;f (2873 Pa) aNllOO psf (4788 Pal where de.igncd
for roof gL"tlcns or assembly or c:ducational occupancies.

1607.6.1 Landscaped roofs: Where roof, f.te to be land­
suped. the uniCocm de.1tian fillf load in the landscaped area
5nall be 20 psC (95& Pa). The weisht of the landscapine
mateo:lls shall be conJ;\dend as dfad loud and shall be com­
puted (In the basis or ~ltturDtionof the soil.

160'.6.1 Fabric a"niop and canopies: Where a\\uings and
canopies are covered with a.,((/brit: material. ~uch awnings and
canopies shaH be ~t~ned ror a unifonn !ill' load of S psf
0168 Pa) lL.. well u (or snow (oads and wutd f()MJ' l1S

specified in Sections 1608.0 and 1609.0.

1601.6.3Special purpost ronfs: Roofs to be utilized for other
ipcciaJ purposes shall be designed for ~pproprillC locub. or
as OIhc:rwise I.pproved.

SICnON , 808.0 SNOW LOADS

1-'1 Geaenl: Pcsicn snow ItHltl.t Mall be determined in
~ with this section. ot shAil comply with Section 7 uf
ASlistcd in Oapcer 3'. but the desi,n roof fogd shall not
be- Jeas thaD thal detcnnined by SeClion 1607.0.

1608.1 DeftD1dona: The followiol words and terms lIh.n. forme
purposes ofth1s seCtion IIlda~ used elsewhere in this code. h.we
tbe mcaninsllhown herein.

Greeabolllt
Coatiauaously heated IrteDhotllt: A production or retail
.-nhou~ with I cmsclnuy maintained interior ttmperawre
ofSO degteel F. (10dqaees C.) ormoredUMa wintermonths.
Such sreenhouse shall also have a maintenance Ittendant on
dutyllt aU time4 or an adequate temperature alarm system to
provide wamin. in the eve:u of a hWin, sY'fem failure.
Addidonally. the 8f1'C'lh0Ulle roof material shaUl have a tiler­
mil~ (It) leu than 2.0.
ProdudJon .......ftUltl A.reen~occupied {or~\\Iing
larae numbers of flowus and plMfS on 8 prodUCtion basis or
for raearch. without publiC' w:c_.
lteWIlCftenhouse: A creenhuUlcoccupied ror arowinclarse
numbers of flowers and planes ancl haviftllclKral public
acces.~ (orme flutpOscs ofvicwifta and purchasinc the "moW!
pmducts. Included 'n this cMepy an: gn:et\bouse1 occupied
ror ed\1calional purposes.

lAU <i1'OUftd .now loeds: Oround snow loadl to be utilized
in dderminllll the dtliln WlDW IDtIIlz for roofs ~ liven in
FiCW'CS J~.3(J). 1608.3(2) and 1608.3(3) for the condiUOUS
United States. In SOme arcu the amOl.lftt of local ...uiation in

snow loads is $0 extreme as to preclude meanin.fIIl mappina.
Such lTUS 11'1 nee zoned in thae ficurea but are shown in black.
III other areas. the snow load %ODeS are JnIIIllnlfuJ. but tbe
mapped values are not intended to be utiUzoci for cenaia IIll>­
Jftphic seainas. such as tush counuy, within theIe zOOt•. Such
areas ara ,haded in as a wamin. that the zoned value for those
areas applies only fO normal secUnCI. Ground snow kJtJ4s for
shaded aMIA in hilh country and those areas shown in black shaD
be determined by the local jurisdiction requiremenu.

1601.4 Flat-roof lacllow·s!opc snow loadai: The anow load Oil
UnoblllUc:Eed flat roofs and roofs having a slope of 30 de,rea
(0.2 rBd) or leu (PJ shall be calculaced in pound., persquare Coot
\Ising the falJowin; formula:

p/ = C,IP,

Snow e:'(posure (aClor determined from Tllble 1608.4.
Snow fatUI importance factor determined from Table
1609..5.
Ground lODOW 1()fJ,(J expressed in pounds per square foot.
determined from Fi~ures 1608.3(1). 1608.3(2) or
1608.3(3).

Exception: The flat. roof snow road on continuously healed
greenhouses shall be calculAted utili:tirlg lhe (ollowin, for·
mula:

p/ = C,,,c,JP,
where the thermal factor for greenhouses (C,,) -0.83.

11... 1111••
$NOW EXPOSURE FACTOR (C,)

Roots loeaIId in generalty open terrain eXlending 08
ont-ftalt mil or mort trom tI'le structure •
Structures located In densely forested or sheltered areas 0.8
All other srrucnns 0.7

161L551....roothOW loadis Snow ftxltiz ICdnI on a slopinl
surface shall be considered to act on the horizontal projecdon of
tbat surface. The sloped roof snow load (PJ oa roof's havillil
Illnpt pterthe 30degms (0.52 rad) shaJJ be ~Jculated usiq
lbe following formula:

P, • C,f!

whcr£~

PI • Flat-roof snow load eJl:preaed in pounds per ...
foot.

The roof slope factor (Cj is detcnnined by the !cllowing fCII­
mula:

C J (a- 30),a: - 40

wherea isthaslopeofChe roofeltpressed in c:lcp-ccs.

E'ICtpdon: The roof slope {actDr (C,) for contilluoasly
heated greenboUJes is determined by the followina formula:

C 1
(a-IS)

, - - 55
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ProempIioD. ofLoca1 Zoning Regulation
orSIteIIiteEarth Stations

)
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)

------------- )

mDocket No. 95-59
DA91-S71
4S-DSS-MISc.93

PEIITION IfOR RECONSJDDADON

OJI.-.rofthe 396 municipalsovelD'iNt. offlorida, lhe PJoridaI.eaaue ofCities
~ petitions the CommissiaD to racouicIer that portion ollts tuIe adopted by
order__(pee 96-78). reJeaecl March 11, 1996. u wouJcl put lD doubt the vaJi&tity
ad oabc:ability c:4rmmidpal buiJdiDl codes requiring that maior mtennM be aafeIy
0CIIIIb1Ieted ud maintained.

IaFlorida, 'MI are WJrf cOSlSQons orthe..dive d....igftje:ted on I1'JUCtUftlIIDd
objects, sudlas antezmae moumed on rootl aDd waDs ofbuidinp aDd tntemIM iDsWled
on the pound in populated areas. as evideDCediD ItormIJibHurricanes Aadrew (1992),
Erin aDd Opal (both 1995).

Municipal baDdiDg oodes in Florida haw bela nwiIecl to meet this demonstrated dlDpI'to
the public'. afety. It eervee no bu.m- for..396 cities to came to W.....p>n to
defcad tbtIir buUdins codes. For the Commipion to impale 'ldditional burdeas on the
cida' t:IIfim:etDent oftheir codea in tbIa ..of"U'icipl &cal stri,.ncy is pIalaIy
coatraIYto the pubJic b2terest in the safety otpenoas aDd pioperty.
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PCC PetWon for Reconsideration
PaseTwo

The iU.-coDCeived presumption api:ast the codes' eafarceability sbould be rwersed.

I~ Submittec1..

~Sbq9]'
I!uc:u:ttveDirector
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(b) A bay window which is not more than ten feet wide may extend three feet into
a required front ot' rear yard.

(CI UnenclQsed porches. terraces, balconies and decks may extend five feet into a
required front yard. five feet into a required side yard. and 12 feet into a required rear
Yl\rd. "Unenclosed" shall mean no side enclosure. other than railings. that is more
than 18 inches in height, exclusive of screens.

(d) The ordina....-y projections of chimneys and flues may extend into a required
yard.

(e) Mechanical or HVAC equipment may be located in a required side 01' rear
yard, but on COTner lotI shall not project beyond the required Bide yard an the street
side of the corner lot.

to 'rhe front, aide and rear yard requirements of this chapter !hall not apply to
any neceuary retaining wall or required screening fence.
(Ord. No. 882, 10-10-91)

Sec. 21·808. Street frontale for lots.

Every building that is erected shall be located on a lot having its principal frontqe
on a public street; on a private street which existed prior to January 1. 1966, and
which has been recorded in the clerk's oftice of the circuit court of the city and the
County of Jamee Cityj ar on a private etreet which is shown on a subdivision plat or
a planntd development plan which hili been duly approved by the city and which haa
been recorded in the aforesaid clerkl s office.
(Ord. No. 862, 10·10-91)

Sec. 21·609. SatelUte di8hes and antennae.

(al SateLlite dishes.

(ll In residential zoning districts, satellite dishes shall be allowed as follows:

a. Satellite dishee with a diameter of 18 inches or less shall be permitted by
dlht. and eha11 be limited to being located in side or rear yard areas. or
attached to the side or rear wall of a building, or to the roof of a building
facing the side or rear yard. No such satellite dish shall be located in a
front yard area or attached to the front wall or roof of a building facing the
front yard. or located in a side yard on the street side of a carner lot ot'
attached to the side wall or roof of a building facinl the street side of a
corner lot. In no event shall thl! satellite dish be visible from the Colonial
Williamsburg historic area C'W

b. Satellite dishes with a. diameter or more than 18 inche. ,hall be permitted
lUI a apecial exception requiring apPl'oval of the board of'lontna appeals in
accordance with section 21·97m. In its consideration of such al'pUcationa,
the board may impose ,such conditions as it deems necessary to protect the

Supp. No.6 1705
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§ 21·609 WILLIAMSBURG CODE

public health, safety and general welfare and to protect the character oi
adjacent properties and those immt'diately across the street, and partic·
ularly the charncter of the Colonial Williamsburg historic area CWo In no
event shall a satellite dish be visible from the Colonial Williamsburg
historic area CWo No :iateHite dish shall exceed ten feet in diameter. A
satellite di~ll shall be locateu at ground level and only in a rear yard. The
bottom of a satellite dish shall be no higher than two feet above the
adjacent natural grade, and the top of a satelUte dish shaH be no higher
thal\ 12 feet above the adjacent natural grade. The satellite dish shall be
aet back at least three ftset from any side property line and five feet from
any rear property line, and on corner lots ahall not project beyond the
required side yard on the street side of the comer lot. All satellite dishes
shall be of a subdued color to blend with the landscape. Satellite dishes
shall be screened from view from adjacent properties by new or existing
plant material, obscuring fence or buildings on all sides except the side
oriented to the line ofreception. The color of the satellite dish and t.he type
of screenina shall be approved by the board of loning appeals.

c. Satellite dahes located in the Architectural Preservation AP and Cor­
ridor Protection CP DistrictS shall be approved by the architectural re­
view board, in accordance with article IX, if they are viaible from a public
Itreet.

(Zl In any nonresidential zoning district, satellite dishes shall be allowed as
follows:

a. Satellite dishes with a diameter ofl 8 inches or leiS ehall be permitted by
right, and .shall be limited to being located in side or rear yard areaa, or
attached to the side or rear wall of a building. or to the roof of a building
facmg the side or rear yard, or located on top oC a nat·roofed building. No
such satellite dish shall be located in a front yard area or attached to the
front wall or roof of a building facing the fn)nt yard, or located in a side
yard on the st.reet side of a comer lot or attached to the side wall or roof
of a bUiidina facing tne street side of a corner lat. In no event shall the
satellite dish be visible from the Colonial Williamaburi historic area CWo

b. Satellite dish•• with a diameter of more than 18 inches shall be located
only at ground level in a rear yard or on top of a flat-roofed building, and
shall not exceed 12 feet in diameter.

1. If located a ground level. the satellite dish shall meet all require­
menu, other than size, listed in section 21-609(8)(1), and must be ap·
pl'oveci sa a 8pecial exception by the board of zonini appeals. in ac.
cordance with section 21.97(f).

2. Iflocated on top of a fiat-roofed building, the satellite dish shall be set
back from tbe edge of the roof u distance equal to at least two times
the height of the satellite dish .. The top of the satellite dish shall be no

Supp. No.6 1706
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higher that 12 feet above the roof, The satellite dish shall be screened
I)n all side8 except the side oriented to the Une of reception by an
element of the building or by a 8eparate, permanently installed screen
harmonizing with the building in material. color. site and shape.
Screening shall be approved by the architectural review board when
required by Article IX, Architectural Review.

c. Satellite dishes located in the Architectural Preservation AP and Cor·
ridor Protection CP Districts shall be approved by the architectural
review board in accordance with article IX. if they are visible from a
public street.

(3) cr u useable satellite sii11al cannot be obtained by locating or sizing a dish
antenna in aecordance with the above-listed criteria, an application for a
special exception may be made to the boud of zoning appeals. The board of
luning appeals may authorize an exception to the placement and/or size lim·
itations in order to provide for the reception of a useable signal. In its con­
sideration of such applications, the board may impose such conditions as it
deems necessary to protect the public health. safety and general welfare and
to protect the character of adjacent properties and those immediately across
the street. and particularly the character of the Colonial Williamsbure his­
toric area CWo In no event shall a satellite dish be visible from the Colonial
Williamsburg histonc area CW,

(4) No letterini or advertising messages shall be painted on ar attached to any
satellite dish greater than 18 inches in diameter.

(bl Antennae.

(1) Radio and television antennae for home use, when attached to the main
building, shall be exempt from height requirements of this chapter.

12l l'ower$ supporting radio and television antennae shall not exceed the height
allowed for accessory buildings in the ~oning district in which they are 10'
cated. The board of zoning appeals may approve. as a special exception in
accordance with section 21·97(0, an increase in the height of the t,ower up to
the maximum height allowed for main structures in the zoning district in
which it is located. In no event shall the tower be visible from the Colonial
Williamsburg hiltoric area CWo

(Ord. No. 862, 10-10·91; Ord. No. 3·95, 3-9.go}

Sec. 21-610. Sere.Ding requirements.
(a) Mechanical equipment.

(l) Ground· and roof-mounted equipment shall be screened Crom view Crom a
public street or other public place, from adjacent lots in a residential district,
and from an adjacent lot containing a residential use by one Dr more of the
following: '

a. An element of the building;

SLiPP. No.6 1707
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CITY 0 F
WILLIAMSBURG
M.EMORANDUM

Mayor and City CouncU

January 6, 1995

SuBJECT: OrdiDaDce 63-95: 18 inch Satellite Dishes

Compctition in thetclecommunications sector (cable, telepnone, satellite communications,
etc.) is one key (0 future service irnprovemems at a fair price. The city needs to look at ilS

regulations with eye (oward removing impediments to the functioning of the
telecommunicatiom.i marketplace.

A letter received from James W. Bateman, Sr., a membcr of the City's Cable Advisory
Committee, (attached) suggesting that me City rethink how its resuictions on small sate11ite
dishes, fits into this pro-competition approach.

The Zoning OrdinaDce now rt:quire:» llwL Wly :!Ia~1lite dish in residential disaictl be approved
by the Board of Zonin! Appeals. The attached ordinance would modify this restriction and
allow 18 inch dishes or less by dan il1 side and rear yards. or aaached to the side or rear
ofthc building, provided that they are not visible from the street. In non-residential disaicts.
18 inch dishes would also be allOWed by riSht in side and rear yards and on flat roofs.
provided that they arc not visible from the street. Allowing these small dishes by right
would make the optlon of n:ceiving direct broadcast satellite television in lieu of cable morc
viable.

Staff contact: Reed Nester

Recommendation: That City Council refer the attaChed ordinance to the PlaMmg
Commission for review and recottUuendation. Since the attaChed ordinance is an amendment
(0 the Zoning Ordinance, public hearin~ will be required by Planning Commission and Ci£y
CuunciL.

9~1-'
Jackson C. Tuttle
City Manager
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TO: ~{oyor lind City Coundl

DATE: F~brllary 27, 1995

SUBJECT: PCR #01-95
Amendment of the Zoning Ordinance by the re\'ision of Sec. 21-609(,,),
Satellite Dishes flnd Antennae, to allow sat.t'llite dishes with n diameter of
18 inches or less hy riXht.

Cily Coum:il, at its Janmu'Y 12th meeting, referred I.U Planning Commission for review and
r~commell(Jati(Jn a proposal ro mnend lhe Cily'~ Zoning Ordinance by revising the satellite
dish regu1aticns [Sec. 2\-6<l9(a)] to .,How dishes with a diameter 01" 18" or less hy right. The
present reguJation!i require Roard of Zoning Appeals approval in residential districts. with
a maximum S12.e of len feel.

Th~ Coml1lission has l1\odifi~d the ~ugge8ted ordinance ~lS forwcltded hy City Council:
L,nguage has been nddeu to suhsection~ (a)C 1)a. and (a)(2)a. anowina: satellite dishes to be
located on the roof l)f a building felcing a side or rear yard; and provisiuns have been added
aai subsections (a)( I)c. and (a)(2)c. nl1ling that s..uellile dishes IOCilted in the Architecwral
Preservatiun (AP) and Corridor Pro~cLion (CP) districts. and visible from a public street.
must be approvl::c.1 hy the Architl:ctural Review Rl)ard. If a sa~lIire dish in the AP or CP
district is not visible rn'lIl1 {\ puhlic streoet, ARB approval is nut required. If a satellite dish
is not located in the At» or cr distJ'il.:t. Hnd th~ di~h IS h.'lcated in ,1ccordance with subsections
(a)(l )1\. and (a)(2):1.. ir can be visihle from a public ~treet.

PLANNING CO:MMISSION UJ::COMMENDAnON

The Planning Cl'unmisSaioll held a puhlic hearing on these changes on February 15th, and no
(lne spoke at the puhlic he:uing dther For or against the changes. Th.: Commission
ummimollsly recomm~nded to City Council thal the Zoning Ordinance be anl\~mded to aUow
satellite dishes of IR" diamef~r or I~ss by right. in accordance \'lith the 3t18Ched ordinance.

Reed T. Nester
Planning Director



CITY OF DALLAS

April 12, 1996

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Petition for Reconsideration

OOCKET File COP~ O~lGlNAL

In the Matter of Preemption of Local Zonini Reiulation of Satellite Earth
Stations. IB Docket "Jo. 95-59, DA 91-577, 45-D5S-MSC-93

Dear Sir or Madam:

Enclosed herewith please find an original and twelve copies of the Local
Communities' Petition for Reconsideration in the above referenced matter. Please
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Petition for Reconsideration

submitted by

the Cities of Dallas, Texas; Arlington, Texas; Austin, Texas;
Fort Worth, Texas; Knoxville, Tennessee,
the National Association of Counties and
the United States Conference of Mayors

for reconsideration of the rule adopted
at 27 C.F.R. § 25.104 (a) through (e)



Summary

The Local Communities, composed of organizations representing local

governments nationally and local governments in Texas and Tennessee,

request that the adopted rule be reconsidered in light of Congressional

instruction in the Telecommunications Act of 1996 ("the Act"), recent

Supreme Court decisions curtailing the exercise of Commerce Clause power

and the traditional udicial deference which is given to local health and safety

regulations.

The Local (ommunities assert that the rule as developed is more

expansive than intended by Congress The adopted rule covers services

which are explic itly excluded from the rulemaking authority. The

Commission should defer to the clear expression of Congressional will and

intent and limit the application of the rule to those services intended by

Congress. Cong 'ess, in the most sweeping pronouncement on

telecommunicatiof'<; in a half a century, delineated those services which it

considered approp'iate for rulemaking. Many potential reasons exist for the

apparent restraint shown by Congress but the one certainty is that a much

more limited rule IVas envisioned by Congress.

The Local C .)mmunities contend that the adopted rule does not reflect

the Congressional v directed standard Congress indicated a standard of

impairment shouU apply. The rule adopted by the Commission simply

presumes all State and local government regulations affect the installation of

satellite dishes. TI \ere is no actual finding of impairment by a particular local



government regula tion.

The Local Communities contend that the adopted rule exceeds recently

expressed limitations on federal regulatory authority. The Supreme Court

recently curtailed the exercise of Commerce Clause power in areas reserved

for the exercise of traditional local police power. The Court noted that the

regulated activity must "substantially affect" interstate commerce. While the

record is replete with alleged instances and allegations of abuse, in reality,

compared to the eXisting number of subscribers and the exponential growth

and forecasts for tht· industry, the regulated activity, local zoning and other

codes, do not substantially affect interstate commerce. The Commission has

substituted its judgment for that of the state and local government officials in

health and safety matters, traditional areas of local police power and judicial

deference, and precluded enforcement of such regulations absent

Commission approv.ll.

Finally, a per se presumption of invalidity of local ordinances turns the

traditional judicial deference which state and local government health and

safety regulations enjoy on its head. It is contrary to federalism principles and

the review standards which the Commission's own rules enjoy,
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Before the
FEDERAL COMMUNICAnONS COMMISSION

WASHINGTON, D. C.

In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Stations

)
)
) IB Docket No. 95-59
) DA 91-577
) 45-OS5-MSC-93
)

Petition for Reconsideration

The City of Dallas, Texas by its attorneys and the Cities of Arlington,

Texas; Austin, TeHs; Port Worth, Texas and Knoxville, Tennessee and the

United States Conft>rence of Mayors and the National Association of Counties

with their conSt'nt (herein referred to collectively as the "Local

Communities") he"eby file this Petition for Reconsideration pursuant to 47

c.P.R. § 1.429 ane requests reconsideration of the adopted rule related to

preemption of State and local government satellite earth station regulations

found at 47 C.F.R § 25.104 (a)-(e), adopted February 29, 1996 pursuant to

Report and Order ,\Od Further Notice ..oiErQposed Rulemaking. IB Docket No.

95-59, DA 91-577 45-DSS-MSC-93 ("!':PRM") and in support thereof would

show the fol1owin)~:

I.

The Adopted Commission Rule Should be Revised to Reflect Congressional
Intent E~pressed in Section 207 and the Legislative History

A. CODiIess Directed a Much More limited Rule Than the One Adopted
by the Commission
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The rule adopted by the Federal Communications Commission (lithe

Commission") dot''; not reflect Congressional intention expressed in the

Telecommunicatiolls Act of 1996 ("the Act), 1 With passage of the Act,

Congress directed the Commission to promulgate regulations addressing

State and local reglliations which "impair a viewer's ability to receive video

programming servl.:es through devices designed for over-the-air reception of

television broadcast signals, multichannel. multipoint distribution service, or

direct broadcast sa tellite services"2 The adopted rule is much broader and

more expansive than Section 207 of the Act authorized or Congress intended.

This rule should be altered to match Congressional directives.

The Act represents the most sweeping legislative pronouncement on

telecommunication:-- in nearly half a century. Section 207 represents the only

instructions to the Commission to promulgate regulations addressing state

and local regulatic ns related to over-the-a lr reception devices. The statute

and legislative hislory are void of any other authority or intention to cover

services other than the ones enumerated in the statute or legislative history.

Nothing in thE' A ,~t addresses any authority the Commission may have

Pub. L. No, 104-I()4. 110 Stat 56 (1996)

2 Section 207 of the Act.
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possessed prior to the Act to preempt local zoning regulations3; however,

Congress very specifically identified the relevant services for Commission's

rulemaking authority. Report language indicates that the rulemaking

authority is limitec to "zoning laws, regulations... contrary to this SeCtiOfl."4

This reference to "this Section" addresses the listed services which Congress

intends for the Con Imission to impact.

The adopted rule expands well beyond the services included within

the Section 207 rUiemaking directive to include services Congress did not

want included. Th\? adopted Commission rule covers transmission antennas,

C-band antennas ard lower power direct broadcast satellite services.s C-band

services were not part of the Commission's mandate.6 Among direct

broadcast satellite services, only higher power direct broadcast satellite

services were contemplated by Congress in the Section 207 authority delegated

to the Commission -;' Congress did not include lower power direct broadcast

satellite services {,r Fixed Satellite Service ("FSS") within its regulatory

NPRM 'I 16. Set' also, NPRM 'I 60. 61 where the Commission makes a similar
assertion of auth(lrity with regard to VSAT. C-band and lower power DBS service
providers.

4 House Commerce Committee Report. H. Rep. 104-204 at 124 ("the Report").

'i ~PRM 1 Ifl.

6 House Commerce Committee Report. H. Rep. at l24 ("the Report"). "Thus, this
section does not prevent the enforcement of Sate or local statutes and regulations. or
State or local legal requirements or resn-il:tive covenants or encumbrances that limit the
use and placement Ilf C-band satellite dishes ..

7 H. Rep. 104-204 ;:[ 124.
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directions to the Commission. Finally, the text of Section 207 itself is directed

to " ... regulations \vhich impair reception .. " The provision does not target

"reception and transmission."

The Commission notes that Congress did not expressly preclude the

Commission from l'nforcing its preemption rule to services other than DBS.8

On the other hand, Congress has expressed no affirmative authority to cover

services other than OB5. The Local Communities contend that Congress, by

including the words "contrary to this Section" in the Report, intended to

limit the Commissi.m to regulations which addressed the delineated services.

An approach more aligned with Congressional intent begins with

interpretation of SE-ction 207 in light of Congressional notice of the inception

of rulemaking for t'le adopted rule. Q As noted, Congress did not include the

additional service", incorporated by the Commission in its Section 207

directive. Conseql.ently, Congress did not desire the Commission to enact a

broader regulation By implication, in choosing another, more limited and

restricted approac I1 than the Commission proposed, Congress rejected the

Commission's expi nsive approach. The only thing that is for certain is that

8 NPRM 161.

'1 Preemption of Ll1cal Zoning Regulation of Satellite Earth Stations. 10 F.c.c. Red.
6982 (l995) adopted April 27. 1995. released May 15. 1995 ("Notice"). The House
Finance and Tele..:ommunieations Subcommittee considered H.R. 1555 on May 17.
1995. The House Commerce Committee considered H.R. 1555 on May 25. 1995.
Substantial reviSIOns of the H.R. 1555 were made between the time the bill was
reported from C lmmittee and the time [he whole House took up the bilL All
represented oppommities for the House to adopt the Commission approach. It did not.
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Congress spoke in .,ection 207 of regulations directed at certain satellite dish

services and in doing so omitted C-band services, lower power direct

broadcasting servic~s and transmission matters.

The Commission notes that it does not believe that Congress intended

for FS5 to "face regulatory hurdles" not shared by 085.10 Congress made no

such declaration ( r even inference in Section 207 or the Report. To the

contrary, Congress expressed a clear intention to cover only the higher power

DB5. 11 At least one reason could center on the smaller and less obtrusive

dish. Congress wa·, demonstrating a greater restraint and deference for local

regulations in limi>ing its focus to the smaller dishes. Other reasons rest on

finding that no int<-rstate commerce interests are implicated by State and local

regulations coverif1 g F5S services.

The same analysis applies to C-band type services. The Report plainly

expresses that COllgress did not intend to include C-band satellite dishes

within its rulemaking instruction to the Commission. 12 The Local

Communities beli,'ve that Congress has spoken clearly on this point and

coverage of C-band satellite dishes should be eliminated from the adopted

rule.

10 NPRM'I 60

I J The Repon at 12.... ''The Committee notes that the "Direct Broadcast Satellite Service"
is a specific servil'c' that is limited to higher power DBS satellites.

12 H. Rep.. 104-2Q<. at 124. 'Thus. this Section dues not prevent the enforcement of
State or local statutes and regulations. or State or locallegaJ requirements. or restrictive
covenants or encumbrances that limit the use and placement ofC-band satenite dishes."
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Finally, Sec~ion 207 applies only to restrictions which ".. .impair a

viewer's ability to receive video programming." Again, the Commission's

proposed rule extends beyond the Congressional instruction for at least two

reasons. First, Secrion 207 is limited to regulations which impair reception.

To the extent the adopted rule targets transmission anteIUlas, it is misguided.

Second, the Commission mandate under Section 207 covers only video

programming. While some VSAT services may have been impacted by local

regulations,13 they are not used to deliver video programming.

The Local (:ommunities disagree with the Commission conclusion

that this language ioes not address its limited, preexisting preemption.14 At

the minimum, Cc,ogress has not directed an expansion of the limited,

preexisting preem ~)tion which the new rule adopts with respect to lower

power direct broa.icast satellite services, C-band services and transmission

matters.

B. Congress IJid Not Mandate The Preemption Rulemaking And
Presumption Approach Based On Satellite Dish Size Adopted By The
Commission

Congress eJ Idorsed development of regulations based on impairment,

rather than a presl.mption of invalidity of all local regulations which apply in

I~ NPRM If 61.

14 NPRM 1: 61. The Commission construes Section 207 as an expression but not the
definitive expres~ion of Congressional will regarding C-band satellite dishes. The
Commission makl's similar statements regarding FSS (see NPRM 1 60).
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some manner to satellite dishes. 13 The Commission, in the adoption of the

presumption apprnach, only presumes impairment. There is no actual

finding of impairm~nt for a particular complainant. Similar to the different

services which Congress directed covered and those the Commission has

chosen to cover, the Commission has adopted a different approach to the

standard of regularion than that dictated by the Congress. Yielding to the

delegated authority granted by Congress and the legislative intention of

Congress, the Commission rule should not expand its rule to create a per se

presumption based on size and denial of enforcement.

IL

The Commission's Authority To Intrude Into The Intensely Local
Province Occupied By Local Zoning, Health And Safety Codes Is

Circumscribed By Recent Supreme Court Action

The Commlssion correctly points out its mandate under federal law

and case law uph,)lding the exercise of its power in the pursuance of this

mandate, Hi Yet, t'le Commission fails to discuss the most recent Commerce

Clause analysis rel.lted to State and local issues by the Supreme Court. In.u...s.

y. Lopez17, the Supreme Court struck down the federal gun free school zone

law. Recognizing -hat Lopez is a criminal case and the Commission is dealing

I <; Section 207 of the Act.

16 NPRM en 10 through 14.

17 V.S. v. Lopez. US-. 115 S. Ct. 1624. I~ I L. Ed. 2d 626 (1995).
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in the traditional tconomic arena entitled to judicial deference, the Lopez

Court still provide~ lessons which are instructive. For the first time in many

years, the Court Ct rtails the exercise of federal power under the Commerce

Clause. In reaching its decision, the Court noted areas of traditional local

control and feder"alism principles and analyzed the expansive reach

contended by the government. The Court refused to "....convert

congressional a uthority under the Commerce Clause to a general police

power of the sort rdained by the state. "18

Although it is possible for federal regulations to preempt state and

local law, the Commission surely can not do what the Congress itself can not

do. The local reguiations at issue in the satellite preemption matters - zoning,

land-use, building and other codes .. are just those codes which represent an

exercise of local g\ lvernment police powers. In essence, the Commission, in

substituting its ju.Jgment for that of the local governments and assuming

these police powns, is proceeding upon the path about which the Court

expressed grave misgivings and was unwilling to tread. In this substitution

of judgment, the ( ornmission is functioning as both a local zoning board and

a local building ofticial issuing permits

The Lope/c Court concluded that the proper test or review of

Congressional regulatory authority n,'quires an analysis of whether the

1R 131 L.Ed. 626. t-43.
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regulated activity 'substantially affects" interstate commerce. l9 The Local

Communities que~tion whether the notice of 1000 complaints20 scattered

over the country 1\ a time of exponential growth for the direct broadcast

satellite industry d",monstrates or even suggests that the regulatory activities

represented by 70ning, building and other local government codes

"substantially affects" interstate commerce and justifies the far reaching

approach adopted in the rule. The Commission, noting that its evidence

relates to only a ..mall percentage of local jurisdictions and based on the

record which reflects the complaints cited by industry and bald

generalizations21 finds that a national problem exists.22 Based on this

finding, the Commission adopts the rule at issue which is unprecedented in

its scope and effecr While Congress directed the Commission to implement

rulemaking, the L. )Cal Communities contend that Congress did not have in

mind the expansiv' breadth and scope which the adopted rule embodies. A

rule, which yields to the Congressional mandate and recognizes the primary

functions of local governments, would be much more in accord with the

Lopez decision

The Local ( ommunities note that the direct broadcast satellite business

III 131 L. Ed.2d 62t 656.

20 NPRM 121.

21 E.g. NPRM 91 21 and 19,

22 NPRM If 23.
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has grown exponentially over the last several years. Forecasts of 5.6 million

subscribers betweer 1994 and 2000 were made by Wall Street analysts.23 One

recent publication indicates that there are currently 2.6 million subscribers. 24

At least one direct broadcast satellite programmer enlisted over one million

subscribers in slightly more than a year 25 Other providers exceeded forecasts

for sales in 1994 and upped forecasts for 1995.26 Assuming all complaints

received by the Commission are meritorious, all numbers are accurate, and

the number of subs-:ribers is truly 2.6 million, the complaints amount to .05%

of installations. Ir light of the federalism principles and deference to local

matters announce{' by the Lopez court, the Local Communities question

whether the national interest at stake, as demonstrated by these statistics,

demands the sweeping, dramatic rule adopted by the Commission. Industry

has failed to demonstrate through actual complaints or instances of

overreaching, a pervasive national problem requiring a per se presumption

of preemption of « II local regulations adopted by the Commission, Indeed,

industry represer tatives have stated that problems with local zoning

B Broadcasting and Cable, June 6. 1994 at 5,';

24 Doug Abrahms. Wayars dish our ohject;on,\ to satellite-7V zoning ban. Washington
Times, April 3. 1'196 at B8.

2<; Broadcasting anti Cable. November 6. 1995 at 106

26 HFN, the Weekl~ Journal for the Home Furnishing ~etwork, November 16, 1995. at
216. The article notes that nearly 600,000 units were sold. Estimates were nearly
400.000. Project l1ns for 1995 were raised from 1.2 million to 1.5 million.
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currently does not ,·xist. 27 In the absence of such demonstrated evidence of

substantial affects j,tstifying the broad adopted rule, the Commission should

adopt a rule which is more narrowly tailored and address only the services

directed by Congres-"

The Rulemaking Should Not Require Local Governments to
Justify the Inconsequential Impacts of Their Regulations

The Commi.;;sion asserts that shifting of the burden of persuasion to

local governments to justify their regulations is really not determinative of

the outcome of thl' rulemaking. 28 Instead, the Commission notes that local

governments have failed to demonstrate how their regulations do not impair

reception, states trult it is replacing state and local law, and that state and local

27 Doug Abrahms. Mayors dish out objections UJ satellite-TV zoning ban, Washington
Times. April 3. 1496. at page B8. A representative of the satellite dish industry. Paul
Bross. editor of Satellite News. states. "The growth of this industry is at a critical
point. Zoning [re~trictionsl are not a problem now. but down the road they could be.
[Emphal>is added ar B12,

28 The Commissior notes in '32 that reversal of the standard of persuasion is not
determinative. Y~t, it is instructive that the federal courts apply exactly the opposite
standard to health and safety regulations enacted by local governments. E.g.
Pennip&too y. Yistrop Corp" 876 F.2nd 414 (5th Cir. 1989), "Presumption against
preemption applif"s to state or local regulation on matters of health and safety" at417.
ue also HillsborouKh Coupty y. Automated Medical Laboratories, 471 U.S, 707.
715.105 S. Ct. 2371. 2376. 85 L.Ed,2d 714 09851. Interstate IowiP& Ass'n. Inc.
y. City ofCincinnatj. 6 F,3d. 1154 (6th Cir. 1993) where the coun in considering
towing regulatioil .... whkh were enacted for "afety. minimum levels of service and
consumer protect lln reasons states. "Such Ctlm:ems have consistently been regarded as
legitimate, innate Iy IOl.:al in nature and presumptively valid, eveo where reeulatioos
enacted to adOres,", those concerns have an impact on interstate commerce." at 1163. See
also Pike v.BnKe Church. Inc. 1,97 LJ.S In 142. l)0 S. Ct. 844. 847, 25 L.Ed.2d
[74 (1970).
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